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In 1991 and 1992, D gave stock to Cs and ot her
donees. For gift tax purposes, D valued the stock at
$100 per share. As a condition of receiving certain of
these gifts, Cs agreed to pay additional gift taxes
arising if the gifts of stock were later determned to
have a fair market val ue greater than $100 per share.
In 1993, D died. Subsequently, R determined that D's
gifts of stock should be valued at $109 per share,
resulting in gift tax deficiencies which were paid by a
trust that D had established. The total gift taxes
paid on Ds 1991 and 1992 gifts of stock were
$4,680,284. Cs paid none of these gift taxes.

Ds estate and the trust sued for refunds of gift
taxes paid, claimng that Cs’ obligations to pay
additional gift taxes as a condition of the gifts they
recei ved reduced the value of the gifts. The U S
Court of Appeals for the Fourth Grcuit rejected the
refund clainms, holding that Cs’ obligations to pay
additional gift taxes were contingent and highly
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specul ative. Estate of Arnstrong v. United States, 277
F.3d 490 (4th GCr. 2002).

1. Held: Pursuant to sec. 2035(c), I.RC, Ds
gross estate includes the $4,680,284 in gift taxes paid
by or on behalf of Dwth respect to his 1991 and 1992
gifts of stock. Held, further, the anount includable
in Ds gross estate pursuant to sec. 2035(c), I.R C.,
is not reduced to take into account consideration
all egedly received by D in connection with paynent of
the gift taxes.

2. Held, further, sec. 2035(c), |I.R C, does not
vi ol ate due process under the Fifth Arendnent.

3. Held, further, sec. 2035(c), |I.R C., does not
viol ate equal protection requirenments of the Fourteenth
Amendnent as enconpassed by the Fifth Amendnent.

4. Hel d, further, no deduction is all owabl e under

sec. 2055(a), I.RC, wth respect to gift taxes
included in Ds gross estate pursuant to sec. 2035(c),
. R C

Aubrey J. Ownen and Stephen L. Pettler, Jr., for petitioner.

Veena Luthra, Deborah C. Stanley, and Cheryl M D. Rees, for

respondent.

OPI NI ON

THORNTON, Judge: Respondent deternined a $2, 350,071 Federal
estate tax deficiency wwth respect to the Estate of Frank
Arnmstrong, Jr. (the estate). This case is before us on

respondent’s notion for partial summary judgnent under Rule 121.1

1 Unl ess otherwise indicated, all Rule references are to the
Tax Court Rules of Practice and Procedure, and all section
references are to the Internal Revenue Code in effect for the
date of decedent’s death
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Respondent seeks summary judgnent upon the follow ng issues: (1)
Whet her gift taxes of $4,680,284 paid by or on behalf of Frank
Arnmstrong, Jr. (decedent), on gifts nade within 3 years of his
death are includable in his gross estate; (2) whether decedent
received partial consideration for the gifts so as to reduce the
gifts’ value and consequently the gift taxes includable in
decedent’ s gross estate; (3) whether section 2035(c) violates the
Due Process Clause of the Fifth Amendnent of the U S
Constitution; (4) whether section 2035(c) violates the equal
protection requirenents of the Fourteenth Amendnent, as enbodi ed
in the Fifth Amendnent; and (5) whether the estate may deduct
under section 2055 Federal gift taxes paid on gifts that decedent
made in 1991 and 1992. As discussed in detail below, we wll
grant respondent’s notion.

Summary judgnent may be granted under Rule 121(b) if the
movi ng party shows there is no dispute as to any naterial fact
and that a decision may be rendered as a matter of |aw, however,
the factual materials and inferences to be drawn from them nust
be viewed nost favorably for the party opposing the notion, who
“cannot rest upon nere allegations or denials, but nust set forth
specific facts show ng there is a genuine issue for trial.”

Brotman v. Comm ssioner, 105 T.C 141, 142 (1995).
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Backgr ound

In a nmenorandum of law in support of its objection to
respondent’s notion for partial sunmary judgnment, the estate
states that it agrees, with limted exceptions, to the statenent
of facts contained in respondent’s nmenorandum of | aw in support
of the nmotion for partial summary judgnment. The foll ow ng
factual summary is based on the undi sputed portions of
respondent’s statenent of facts, the parties’ stipulations, the
estate’ s adm ssions, the pleadings, and an affidavit produced by
respondent w th acconpanyi ng docunents, to which the estate has
not objected. This factual summary is set forth solely for
pur poses of deciding the notion for partial sunmary judgnment; it

does not constitute findings of fact. See Sundstrand Corp. v.

Comm ssioner, 98 T.C. 518, 520 (1992), affd. 17 F.3d 965 (7th

Cr. 1994).
Decedent

Decedent was president and prinmary stockhol der of Nati onal
Fruit Product Co., Inc. (National Fruit), a closely held Virginia
corporation engaged in the manufacture of appl esauce, apple
juice, and other fruit products. On July 29, 1993, decedent
died. H s domcile at death was in Wnchester, Virginia. Wen
the petition was filed, the executor’s |egal residence was in

W nchester, Virginia.



Decedent’s Divestiture of National Fruit Stock

In 1991, at the age of 91, decedent began a programto
divest hinself of his National Fruit stock. Decedent nmade gifts
of sone of his stock; National Fruit redeened the renai nder.

Decedent’s G fts of National Fruit Stock

On Decenber 26, 1991, decedent gave 5,725 shares of Nati onal
Fruit common stock to each of four children—Frank Arnstrong |11
WlliamT. Arnstrong, JoAnne A. Strader, and Gretchen A Rednond
(the donee children). At the sane tinme, decedent gave 100 shares
to each of 11 grandchildren.

On January 3, 1992, decedent nmade additional gifts of
National Fruit common stock: Over 12,000 shares to each of the
donee children (12,732 each to two children, 12,532 shares to
another child, and 12,332 shares to the fourth child); another
100 shares to each of the 11 grandchildren; and 4,878 total
shares to two trusts that he established that sanme day.

The Transferee Liability Agreenent

Al so on January 3, 1992, decedent and the donee chil dren
executed a transferee liability agreenent (the transferee
agreenent). The transferee agreenent stated that for gift tax
pur poses decedent would report the value of his 1991 and 1992
gifts of National Fruit stock as $100 per share. The transferee
agreenent stated that decedent was nmaking the January 3, 1992,

gifts to the donee children on the condition that they pay the
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additional gift taxes (along with interest and rel ated costs)
arising “by reason of any proposed adjustnent to the anmount of
[the] 1991 and 1992 gifts” by decedent of the National Fruit
st ock.

Redenmpti on of Decedent’s O her National Fruit Shares

On Decenber 26, 1991, National Fruit redeened all of
decedent’ s preferred stock for cash and a private annuity. On
January 6, 1992, National Fruit redeened decedent’s remaining
common stock in consideration for a $6, 065, 300 prom ssory note
(the note) payable to decedent by National Fruit, wth paynent
guaranteed by the donee children. On the sane date, decedent
established the Frank Arnstrong, Jr. Trust for the Benefit of
Frank Armstrong, Jr. (the trust), namng Frank Arnmstrong Il as
trustee. Decedent assigned the note to the trust. The terns of
both the note and the trust provided for the paynent of gift and
incone tax liabilities and related costs resulting fromthe 1991
and 1992 gifts and redenptions of decedent’s National Fruit
st ock.

1991 and 1992 G ft Taxes

Decedent’s 1991 and 1992 G ft Tax Returns

On his 1991 and 1992 Federal gift tax returns, decedent
reported his gifts of National Fruit stock, valued at $100 per
share, resulting in reported gift tax liabilities of $1,229, 483

and $3,027,090 for 1991 and 1992, respectively. Wth each gift
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tax return, decedent submtted two checks in paynent of the
reported liabilities: For 1991, he submitted a $1, 200, 341 check
drawn on the trust’s bank account and a $29, 142 check drawn on
hi s personal bank account; for 1992, he submitted a $3, 015, 595
check drawn on the trust’s bank account and a $11, 495 check drawn
on his personal bank account.

Respondent’s G ft Tax Determ nati ons

After decedent’s death in 1993, respondent determ ned that
decedent’s 1991 and 1992 gifts of National Fruit stock had a
val ue of $109 per share, rather than $100 per share as reported
on the gift tax returns, resulting in gift tax deficiencies of
$118, 801 and $304, 910 for 1991 and 1992, respectively. The
estate consented to the i medi ate assessnent and col | ection of
these determned gift tax deficiencies.

Paynent of the 1991 and 1992 Assessed G ft Tax Deficiencies

I n Decenber 1995, respondent received paynent fromthe trust
for the 1991 and 1992 assessed gift tax deficiencies and interest
t hereon. As of Novenber 20, 1998, none of the donee children had
paid any of decedent’'s gift tax liabilities, gift tax
deficiencies, or interest with respect to decedent’s gifts for
any taxabl e year.

Refund Cains for Gft Taxes Paid

In April 1996, the estate and the trust filed separate,

partially duplicative refund clains with respect to decedent’s
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1991 and 1992 gift tax liabilities. The trust sought refunds of
the $118,801 and $304,910 gift tax deficiencies assessed for 1991
and 1992, respectively. The estate sought refunds of these sane
gift tax deficiencies plus the taxes originally paid with
decedent’ s 1991 and 1992 gift tax returns. The prem se of each
refund claimwas that the donee children’s alleged obligations to
pay additional gift and estate taxes as a condition of the gifts
they received from decedent reduced the gifts’ value and the
resulting gift taxes accordingly. Respondent disallowed the
refund cl ai ns.

The estate and the trust (collectively, the plaintiffs)
filed a conplaint in the US. District Court for the Western
District of Virginia seeking a refund of the entire anount of
gift taxes paid in 1991 and 1992. The District Court granted the
Governnent’s notion for summary judgnent, concluding that the
donee children’s asserted obligations to pay additional gift and
estate taxes were “specul ative” and did not reduce the val ue of
the gifts; noreover, noting that the donee children never in fact
paid the additional gift tax as called for in the transferee
agreenent despite the occurrence of the liability-triggering
contingency, the District Court concluded that the donee
children’ s asserted gift tax liabilities were “illusory.”

Arnstrong ex rel. Arnstrong v. United States, 132 F. Supp. 2d

421, 429 (WD. Va. 2001), affd. sub nom Estate of Arnstrong v.
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United States, 277 F.3d 490 (4th Cr. 2002). (Hereinafter, these

proceedings in the District Court and the U S. Court of Appeals
for the Fourth Grcuit are sonetinmes referred to collectively as
the refund litigation.)

Affirmng the District Court, the U S. Court of Appeals for
the Fourth G rcuit concluded that the so-called net gift
principle did not apply to reduce the value of the transferred
stock because “the [donee] children’s obligation to pay the
additional gift taxes was both contingent and highly

specul ative.” Estate of Arnstrong v. United States, supra at

496. Furthernore, the Court of Appeals reasoned, even if the
donee children’s obligation to pay the additional gift tax were
assunmed not to be specul ative, it was nevertheless “illusory”
because the trust in fact paid the additional gift taxes pursuant
to the terns of the trust agreenent.? |d. For simlar reasons,
the Court of Appeals rejected the plaintiffs’ argunent that net
gift principles should reduce the value of the gifts by the
anount of estate taxes the donee children were obligated to pay
on the gift taxes. [d. at 497-498. The Court of Appeals held
that the plaintiffs were entitled to no refund of the gift taxes

paid. [d. at 498.

2 The U. S. Court of Appeals for the Fourth Crcuit rejected,
as being contrary to the undi sputed facts, the taxpayers’
argunment that the trust’s paynment of the gift taxes constituted
paynment by decedent’s children. Estate of Arnstrong v. United
States, 277 F.3d 490, 497 (4th Cr. 2002).




Est at e Taxes

Decedent’s Estate Tax Return

As previously noted, decedent died in 1993. On Form 706,
United States Estate (and Generation-Ski ppi ng Transfer) Tax
Return, the estate reported no estate tax liability. The estate
excluded fromthe gross estate the $4, 680,284 of gift taxes that
decedent and the trust had paid on the gifts of National Fruit
stock that decedent had made during the 3 years before his death

Respondent’s Detern nation

In the notice of deficiency issued October 20, 1997,
respondent determ ned a $2, 350,071 deficiency in the estate’s

taxes.® In arriving at this determ nation, respondent increased

% I'n January 1998, respondent issued separate notices of
transferee liability to each of the donee children. These
notices stated that, as transferees of property (i.e., the 1991
and 1992 gifts of National Fruit Product Co., Inc. (National
Fruit) stock), the donee children were each personally |iable
under sec. 6324(c) for decedent’s unpaid Federal estate taxes to
the extent of the value of property received. The donee children
chal I enged the notices of transferee liability in petitions filed
in this Court (assigned docket Nos. 7267-98, 7269-98, 7270-98,

and 7274-98). In their consolidated cases in this Court, the
donee children noved for partial summary judgnent, asserting that
they were not |iable as transferees as a matter of law. In

Arnmstrong v. Conm ssioner, 114 T.C 94, 100-102 (2000), this
Court denied the donee children’s notions for partial summary

j udgment, concludi ng that under sec. 2035(d)(3)(C) the val ue of
the stock that decedent transferred to themwas included in his
gross estate for purposes of sec. 6324(a)(2) and that,
consequently, the donee children were |liable as transferees for
the estate tax deficiency due fromdecedent’s estate. In their
consolidated cases in this Court, the donee children continue to
contest the anmount of estate tax deficiency due fromthe estate
and the amount of their personal liability.
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decedent’ s taxable estate by the anpunt of gift taxes paid by or
on behalf of decedent on gifts made within 3 years of his death
(%4, 680, 284). Respondent al so increased the ambunt of decedent’s
adj usted taxable gifts and total gift taxes payable to reflect
his determ nation that decedent’s 1991 and 1992 gifts of Nati onal
Fruit stock should be valued at $109 per share instead of $100
per share, as reported by decedent on the 1991 and 1992 gift tax
returns. Respondent also disallowed the estate’ s cl ai ned
deductions for certain adm nistrative expenses.

Di scussi on

A. Gft Taxes Includable in Decedent’s Estate

Respondent seeks summary judgnent that under section
2035(c), decedent’s gross estate includes $4, 680,284 of gift
taxes paid by or on behalf of decedent with respect to his 1991
and 1992 gifts of National Fruit stock.?

Section 2035(c) provides, in relevant part, that the gross
estate includes the anobunt of any Federal gift tax paid “by the

decedent or his estate on any gift nmade by the decedent or his

“1In his notion for partial summary judgnent, respondent
seeks summary judgnent on these two related issues: (1) The
anount of gift taxes includable in decedent’s estate under sec.
2035(c); and (2) whether the anmount of gift taxes includable
under sec. 2035(c) should be reduced by consideration that the
estate all eges decedent received for the gifts or for paynent of
the gift taxes. Because the first issue subsunes the second, we
address both issues together.
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spouse * * * during the 3-year period ending on the date of the
decedent’ s death.”

In a legal nmenorandumfiled with this Court on February 19,
2002, addressing the effect here of the decision of the U S
Court of Appeals for the Fourth Grcuit in the refund litigation,
the estate concedes that it is “collaterally estopped fromtaking
a position other than that $4,680,284 is the anbunt of gift taxes
paid by or on behalf of the decedent for the gifts made in 1991
and 1992.” On its face, this concession woul d appear dispositive
in favor of respondent’s notion for summary judgnent on this
i ssue. The estate contends otherw se.

The estate contends that the anobunt of gift taxes includable
in decedent’s gross estate under section 2035(c) should be
reduced to take into account “consideration received by the
decedent in connection with the paynent of such gift taxes by him
and on his behalf.” The prem se, as best we understand it, is
that even if decedent received no consideration for the 1991 and
1992 gifts of National Fruit stock, there is nevertheless a
factual issue as to whether decedent (or the estate) received

“consi deration” for paying the gift taxes thereon.® The estate

5 As previously discussed, in affirmng the U S. District
Court for the Western District of Virginia, the U S. Court of
Appeal s for the Fourth Crcuit expressly concluded that the donee
children’s “obligation to pay additional gift taxes was both
specul ative and illusory and did not reduce the value of the
stock transferred to them” Estate of Arnstrong v. United

(continued. . .)
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contends that section 2043(a) requires such “consideration” to be
netted fromthe gift taxes includable in decedent’s gross estate
under section 2035(c).

We di sagree for several reasons.

First, the plain | anguage of section 2035(c) requires the
gross estate to be increased by gift taxes “paid * * * by the
decedent or his estate on any gift nmade by the decedent or his
spouse * * * during the 3-year period ending on the date of the
decedent’ s death.” Section 2035(c) does not provide for the
netting of “consideration” received for the paynent of gift
t axes.

Second, section 2043(a), by its ternms, applies to “transfers

* * * described in sections 2035 to 2038, inclusive, and section

5(...continued)
States, 277 F.3d at 497. The Court of Appeals noted that “the
donee children have paid no gift taxes.” 1d. at 496. The estate
contends that in reaching these conclusions, the Court of Appeals
did not thereby actually decide that there was no consi deration
for decedent’s 1991 and 1992 gifts; rather, the estate asserts,
the Court of Appeals held only that the so-called net gift
doctrine did not apply to reduce the anpbunt of decedent’s
donative transfers. The distinction that the estate seeks to
draw appears based nore in semantics than substance. Even if we
were to accept the distinction the estate seeks to draw, however,
the fact would remain, as the estate concedes, that $4,680,284 is
the anobunt of gift taxes paid by or on behalf of decedent for
gifts that decedent made in 1991 and 1992. As discussed in nore
detail in the text above, that concession suffices for purposes
of disposing of respondent’s notion for summary judgnment with
respect to the application of sec. 2035(c).
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2041”.°% Section 2035(c) (unlike section 2035(a), for exanple),
does not describe a “transfer” but nerely requires that the gross
estate be grossed up by the amobunt of gift taxes paid on gifts
made within 3 years of the decedent’s death.’

The estate suggests that even though section 2035(c) does
not explicitly refer to a “transfer”, it neverthel ess nust be
understood to describe a “transfer” so as to inplicate section
2043(a). After all, the estate observes, the estate tax is a tax
on the privilege of transfer. Section 2035(c) requires paynents
of certain gift taxes to be included in the gross estate, the
estate says. Therefore, the estate concludes, section 2035(c),
in describing these gift tax paynents, nust describe “transfers”

within the neaning of section 2043(a). W disagree.

6 Sec. 2043(a) provides:

SEC. 2043(a). In Ceneral.—1f any one of the
transfers, trusts, interests, rights, or powers
enuner at ed and described in sections 2035 to 2038,

i nclusive, and section 2041 is nade, created,

exercised, or relinquished for a consideration in noney
or noney’s worth, but is not a bona fide sale for an
adequate and full consideration in noney or noney’s
worth, there shall be included in the gross estate only
the excess of the fair nmarket value at the tinme of
death of the property otherwi se to be included on
account of such transaction, over the value of the
consi deration received therefor by the decedent.

" As discussed in nore detail infra, this gross-up rule
functions to elimnate certain disparities in the tax treatnent
of deathtine and lifetine transfers.
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As the estate observes, the estate tax is sonetines
characterized as a tax on the privilege of transferring property

at deat h. See New York Trust Co. v. Eisner, 256 U S. 345, 348-

349 (1921); Knowton v. Moore, 178 U S. 41, 56 (1900) (1898

Federal tax on | egacies was constitutional as resting on “the
power to transmt, or the transm ssion fromthe dead to the
l[iving”). As the Suprene Court has nade clear, however, this
does not nmean that the estate tax may be inposed only on

“transfers”. See Fernandez v. Wener, 326 U S. 340, 352 (1945)

(“I't is true that the estate tax as originally devised and
constitutionally supported was a tax upon transfers. * * * But
t he power of Congress to inpose death taxes is not limted to the

taxation of transfers at death.”); see also Tyler v. United

States, 281 U. S. 497, 502 (1930); Bittker & Lokken, Federal
Taxation of Inconme, Estates and Gfts, par. 120.1.2, at 120-6 (2d
ed. 1993) (the transfer of property at death is a “sufficient
condi ti on—but not a necessary one—for a constitutional tax”).

Technically, the Code inposes the estate tax on a single
“transfer”—the “transfer of the taxable estate”. Sec. 2001(a).
The taxable estate is defined generally as the gross estate |ess
al | owabl e deductions. Sec. 2051. The gross estate includes, to
the extent provided in various Code sections (including section
2035), the value at the tine of a decedent’s death of “al

property, real or personal, tangible or intangible, wherever
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situated.” Sec. 2031(a). This does not nean, however, as the
estate inplies, that each constituent elenent of the gross
estate, so defined, necessarily constitutes, depends upon, or
presupposes a separate and distinct “transfer” of property.?

Third, it is not neaningful to speak of “consideration”
recei ved by decedent (or the estate) for paynent of decedent’s
gift tax liabilities. “*A consideration in its w dest sense is
the reason, notive, or inducenent, by which a man i s noved to
bind hinself by an agreement.’” Black’s Law Dictionary 301 (7th
ed. 1999) (quoting Sal nond, Jurisprudence 359 (10th ed. 1947)).
Decedent’s obligation to pay gift taxes on his 1991 and 1992
gifts arose by operation of |aw and was unaffected by any
agreenent he m ght have made with the donee children or anyone
el se.® Accordingly, any consideration he m ght have received in

connection wth any such agreenent was necessarily for sonething

8 For instance, as apropos of the case at hand and di scussed
in greater detail infra, the gross estate includes the anount of
assets required to satisfy the estate tax liability even though
those assets are ultimately unavailable for transfer by the
decedent.

® As the Suprene Court stated in D edrich v. Conm ssioner,
457 U. S. 191, 197 (1982) (holding that the donor of a net gift
realizes taxable inconme to the extent the gift tax paid by the
donee exceeds the donor’s adjusted basis in the property given):

Wen a gift is nmade, the gift tax liability falls on

t he donor under 26 U . S.C. 8§ 2602(d). Wen a donor
makes a gift to a donee, a “debt” to the United States
* * * is incurred by the donor. Those taxes are as
much the | egal obligation of the donor as the donor’s
income taxes * * * [Fn. ref. omtted.]
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other than his (or the estate’s) paynent of his gift tax
liabilities.?

Fourth, the parties have stipulated that the donee children
pai d none of decedent’s 1991 and 1992 gift tax liabilities—a
fact specifically noted by the U S. Court of Appeals for the

Fourth Grcuit in the refund litigation. Estate of Arnstrong v.

United States, 277 F.3d at 496 (“the donee children have paid no

gift taxes”). The donee children’s nere conditional promse to
pay certain additional gift taxes that decedent m ght be
determ ned to owe does not reduce the anmpbunt of decedent’s gift
taxes included in the gross estate under section 2035(c).

Eifth, in any event (and unsurprisingly in Iight of our
previ ous observations) the estate has set forth no particul ar
facts to show that decedent or the estate received or was
entitled to receive “consideration” for paynent of decedent’s

1991 and 1992 gift taxes; the estate’s nmere allegations in this

0 1f we were to suspend disbelief and assume, for the sake
of argunent, that decedent received val uable “consideration” in
exchange for his agreeing to pay his own gift tax liabilities, it
woul d logically follow that decedent’s gross estate should be
increased to reflect the date-of-death value of this alleged
consideration, thus offsetting the tax benefit that the estate
seeks to obtain by netting this “consideration” against the gift
taxes otherwi se includable in the gross estate under sec.
2035(c) .



- 18 -
regard are insufficient to show that there is a genuine issue for

trial. See Brotman v. Conmi ssioner, 105 T.C. at 142.

Accordingly, we shall grant respondent’s notion for sunmmary
j udgnment that decedent’s gross estate includes $4, 680,284 of gift
taxes paid by or on behalf of decedent with respect to his 1991
and 1992 gifts.

B. Consti tutional Argunents

1. Due Process

The estate contends that section 2035(c) viol ates due
process under the Fifth Anendnent, because its enactnent created
“a concl usi ve presunption regarding notive, in contravention of”

Hei ner v. Donnan, 285 U. S. 312 (1932). The estate’s argunent is

Wi thout nerit.

Hei ner v. Donnan, supra, involved a provision of the Revenue

Act of 1926. The statute provided that a decedent’s gross estate
i ncluded the value of any interest in property that the decedent

had transferred, at any time, in contenplation of death. !?

1 1n a legal nmenorandumfiled with this Court on Mar. 21,
2002, the estate states: “Even if we assune, as respondent would
have us do, that the Refund Suit decided the issue of
‘consi deration provided by the donees of the gifts,’” the issue of
consideration to decedent from others than donees has not been
litigated or decided.” The estate has set forth no particul ar
facts, however, to show that decedent received any consideration
from*®“others than donees”.

12 Under then-existing law, gifts in contenplation of death
were included in the transferor’s gross estate “to reach
substitutes for testanmentary dispositions and thus to prevent the

(continued. . .)
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Revenue Act of 1926, ch. 27, sec. 302(c), 44 Stat. 70. The
statute explicitly created an irrebuttabl e presunption that
certain transfers made within 2 years of the decedent’s death
were in contenplation of death. The Suprenme Court held that this
irrebuttable presunption violated Fifth Armendnent requirenments of
due process because it precluded “ascertainnent of the truth” as
to whether “the thought of death” was “the inpelling cause of the
transfer” so as to satisfy the circunstance upon which the tax

“explicitly is based”. Heiner v. Donnan, supra at 327-328.

Subsequent |y, Congress anended the tax laws to delete the
concl usive presunption. Until 1976, however, transfers nmade “in
contenpl ati on of death” continued to be included in the gross
estate. Certain transfers were presuned to be nmade “in
contenpl ati on of death” unless the executor could prove
otherwi se. Sec. 2035(a), |I.R C. 1954.

To elimnate the “considerable litigation” that had ensued
fromthe prior rule regarding gifts in contenplation of death,
the Tax Reform Act of 1976 (the 1976 Act), Pub. L. 94-455, sec.
2001(a)(5), (d)(1), 90 Stat. 1848, anended section 2035(a) to
require inclusion in the gross estate of all gifts nade within 3

years of the decedent’s death, w thout regard to whether they

2, .. continued)
evasion of the estate tax.” United States v. Wlls, 283 U S.
102, 117 (1931).
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were made in contenplation of death (hereinafter, this is
sonetines referred to as the 3-year rule).®

In Estate of Rosenberg v. Conmi ssioner, 86 T.C 980, 995-999

(1986), affd. w thout published opinion 812 F.2d 1401 (4th G
1987), this Court rejected a contention that the 3-year rule
vi ol ated substantive due process under the Fifth Anmendnment. This

Court noted that in Murning v. Famly Publns. Serv., Inc., 411

U S 356, 377 (1973), the Suprene Court had stated that Heiner V.

Donnan, supra, was inapplicable to a case involving a provision

“intended as a prophylactic neasure” rather than a concl usive

presunption of determ native facts. Estate of Rosenberg v.

Conmm ssi oner, supra at 989. Thus distinguishing Heiner v.

Donnan, supra, this Court held that section 2035(a) involved a

classification based upon “prophylactic” grounds and that the
classification was constitutionally valid as bearing a rational
relationship to the legitimate | egislative goal of discouraging
“the abuse of gift giving ainmed at tax avoidance or gifts nade as
substitutes for testanentary dispositions”. [d. at 996.

Simlarly, in Estate of Ekins v. Conm ssioner, 797 F.2d 481,

485-486 (7th Gr. 1986), the U. S. Court of Appeals for the

Seventh Circuit rejected a Fifth Anmendnent due process chall enge

13 1n 1981, the 3-year rule of sec. 2035(a) was made
generally inapplicable to estates of decedents dying after
Dec. 31, 1981, except with respect to certain specified types of
transfers. Econom c Recovery Tax Act of 1981, Pub. L. 97-34,
sec. 424(c), 95 Stat. 317.
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to the 3-year rule. The court questioned whether the
“irrebuttabl e presunption” doctrine as applied in Heiner v.

Donnan, supra, had “any continued vitality.” [d. at 486. The

court stated: “Even assuming that the doctrine is still good
law, it is inapplicable to section 2035(a) since the statute on
its face does not speak in terns of presunptions of fact,
rebuttable or otherwwse.” 1d. The court held the 1976 anendment
to section 2035(a) “bore a rational relationship to a legitimte
congressional purpose: elimnating factbound determ nations

hi ngi ng upon subjective notives.” |1d.

The 1976 anmendnent of section 2035(a) was part of a
conprehensive reformof the estate and gift tax system Before
1976, the Federal gift tax and estate tax were essentially
separate; gift tax rates were |lower than estate tax rates.
Congress concluded that this dual transfer tax system created
unwarranted disparities in the treatnent of lifetinme and

deathtinme transfers of wealth. See Estate of Sachs v.

Conmi ssioner, 88 T.C. at 774-775. The 1976 Act reduced these

di sparities by adopting unified estate and gift tax rates to be
applied to cunulative lifetine and deathtinme transfers. See
Staff of the Joint Comnm on Taxation, General Explanation of the
Tax Reform Act of 1976, 1976-3 C.B. (Vol. 2) 1, 538.

Merely conformng the gift and estate tax rates, however,

did not elimnate all tax incentives for lifetinme transfers. One
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such incentive results fromthe fact that the estate tax base is
broader than the gift tax base: assets that are used to pay gift
taxes (and that are thereby effectively renoved fromthe donor’s
gross estate) are not included in the gift tax base (i.e., gift
taxes are “tax-exclusive”). Assets used to pay estate taxes, on
the other hand, are included in the estate tax base (i.e., estate
taxes are “tax-inclusive”). “Thus, even if the applicable
transfer tax rates were the sane, the net anount transferred to a
beneficiary froma given pre-tax anount of property was greater
for alifetime transfer solely because of the difference in the
tax bases.” |d.

To reduce this disparity, the 1976 Act required, in new
section 2035(c), that the decedent’s gross estate be grossed up
by the anmount of gift tax paid by the decedent or his estate on
gifts made by the decedent or his spouse within 3 years of death
(hereinafter, this is sonetines referred to as the gross-up
rule). The purpose of this anmendnment was described as foll ows:

Since the gift tax paid on a lifetinme transfer

which is included in a decedent’s gross estate is taken

into account both as a credit against the estate tax

and also as a reduction in the estate tax base,

substantial tax savings can be derived under present

| aw by making so-called “deathbed gifts” even though

the transfer is subject to both taxes. To elimnate

this tax avoi dance technique, the commttee believes

that the gift tax paid on transfers made within 3 years

of death should in all cases be included in the

decedent’ s gross estate. This “gross-up” rule wll

elimnate any incentive to nmake deathbed transfers to

remove an anount equal to the gift taxes fromthe
transfer tax base.



In determ ning the amount of the gross estate, the
anmount of gift tax paid with respect to transfers nmade
within 3 years of death are [sic] to be includable in a
decedent’ s gross estate. This “gross-up” rule for gift
taxes elimnates any incentive to nake deat hbed
transfers to renove an anount equal to the gift taxes
fromthe transfer tax base. [H Rept. 94-1380, at 12,
14 (1976), 1976-3 C.B. (Vol. 3) 735, 746, 748.]

Cting this legislative history, the estate argues that the
gross-up rule of section 2035(c) is fundanentally different from
the 3-year rule of section 2035(a), which was held to be

constitutional in Estate of Rosenberg v. Comm ssioner, supra, and

Estate of Ekins v. Commi ssioner, supra. The estate contends

that, unlike the 3-year rule of section 2035(a), the gross-up
rule of section 2035(c) is not “prophylactic” but instead
“[ingrains] an element of notive with respect to gift tax paid on
lifetime transfers”, because “Congress based its enactnent of

sec. 2035(c) upon the elimnation of a tax avoi dance techni que by
deat hbed gifts.” The result, the estate contends, is that
section 2035(c) “created a conclusive presunption regarding
notive, |eaving taxpayers no opportunity to present evidence to
the contrary.” Therefore, the estate concludes, section 2035(c)

is unconstitutional under Heiner v. Donnan, 285 U.S. 312 (1932).

W di sagree.

In Estate of Rosenberg v. Conmmi ssioner, 86 T.C. at 995-996,

this Court observed:
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The approach under which the Suprenme Court now revi ews
congressional legislationis “a relatively rel axed
standard reflecting the Court’s awareness that the
drawing of lines that create distinctions is peculiarly
a legislative task and an unavoi dabl e one”. Schwei ker
v. Wlson, 450 U S. 221, 234 (1981) (review ng SSI
program under equal protection conponent of Fifth
Amendnent). Legislative classifications will be upheld
so long as they bear a “rational relation to a
legitimate | egislative goal”, Winberger v. Salfi, 422
U S 749, 772 (1975); "“advances legitimte |egislative
goals in a rational fashion”, Schweiker v. WIlson, 450
U S. at 234; have “sone ‘reasonabl e basis’”, Dandridge
v. Wllianms, 397 U S. 471, 485 (1970), quoting Lindsley
v. Natural Carbonic Gas Co., 220 U S. 61, 78 (1911);
“have support in considerations of policy and practical
conveni ence”, Steward Machine Co. v. Davis, 301 U S.
548, 584 (1937); do not achieve their purposes in a
patently “arbitrary or irrational way”, U.S. Railroad
Retirenent Bd. v. Fritz, 449 U S. 166, 177 (1980); Duke
Power Co. v. Carolina Env. Study G oup, 438 U S. 59, 83
(1978); and do not “manifest a patently arbitrary
classification utterly lacking in rational
justification”, Flemm ng v. Nestor, 363 U S. 603, 611
(1960).

See also Reno v. Flores, 507 U S. 292, 303 (1993) (rejecting a

substantive due process challenge to a regul ation that was
“rationally connected to a governnental interest * * * and
* * * not * * * excessive inrelation to that valid purpose”);

Leikind v. Schweiker, 671 F.2d 823, 825 (4th Cr. 1982) ("“The

standard of review under substantive due process is that the
statute nust be upheld if there is any rational basis for the

classification made therein.”) (citing Usery v. Turner Elkhorn

Mning Co., 428 U S. 1 (1976)).
Section 2035(c) bears a rational relation to the legitinate

| egi sl ative goal of elimnating incentives to nmake “deat hbed



- 25 -

transfers” to renove assets used to pay gift taxes fromthe
transfer tax base. That sone gifts made within 3 years of a
decedent’ s death m ght not have been nade fromthe donor’s

deat hbed or with a tax-avoi dance notive “does not strip the

| egi sl ative schene of its validity. This kind of inperfection is
i nevi tabl e whenever a line is drawn by the |legislature.” Estate

of Rosenberg v. Conm ssioner, supra at 996 (citing Mathews v.

Diaz, 426 U.S. 67, 183 (1976)).

Under the | anguage of section 2035(c), the donor’s notive in
maki ng the gifts that trigger the gross-up rule is immterial.
Like the 3-year rule, the gross-up rule makes no reference to any
presunption of fact, rebuttable or otherwi se. Like the 3-year
rule, the gross-up rule is a prophylactic rule ained at tax
avoi dance. Consequently, whatever continued vitality it may

have, Heiner v. Donnan, supra, is inapplicable here, as it was in

Estate of Rosenberg v. Comm ssioner, 86 T.C 980 (1986), and

Estate of Ekins v. Conm ssioner, 797 F.2d 481 (7th Gr. 1986).

Accordingly, we shall grant respondent’s notion for summary

judgnent on this issue.



2. Equal Protection

The estate contends that section 2035(c) is unconstitutional
because it violates equal protection requirenents of the Fifth
Anendnent . 4

On its face, section 2035(c) does not differentiate between
any cl asses of persons (excepting perhaps the living and the
dead). The estate contends, however, that section 2035(c)
nevertheless results in unequal treatment for married persons and
single persons. |In support of this argunment, the estate focuses
on the followi ng statenent of legislative intent with respect to
t he enactnment of section 2035(c) in the 1976 Act:

The amount of gift tax subject to this rule [i.e., the

gross-up rule] would include tax paid by the decedent

or his estate on any gift nmade by the decedent or his

spouse after Decenber 31, 1976. It would not, however,

include any gift tax paid by the spouse on a gift nade

by the decedent within 3 years of death which is

treated as nade one-half by the spouse, since the

spouse’ s paynent of such tax would not reduce the

decedent’ s estate at the tine of death. [H Rept. 98-

1380, supra at 14, 1976-3 C.B. (Vol. 3) at 748.]

The estate contends that the effect of this statenent of
| egislative intent is that-—-

paynment of estate tax on gift taxes is avoided if the

person paying the gift tax is the spouse of the donor,

elects gift-splitting wwth the donor, and |lives beyond

three years of when the donor nade the gift. The gift-
splitting election referenced by Congress in the

4 The Fifth Arendnent, as applied to Federal |egislation,
enconpasses the equal protection requirenents of the Fourteenth
Amendnent. Wi nberger v. Wesenfeld, 420 U S. 636, 638 n.2
(1975); Johnson v. Robison, 415 U. S. 361, 364-365 n.4 (1974).
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Comm ttee Reports can be made after death of the donor
spouse, per I.R C 8§ 2513(a)(1l) and I.R C

8§ 2513(b)(2), and the non-donor survivor is jointly and
severally liable for the gift tax per .R C 8§ 2513(d).
Thus, a termnally-ill person may intentionally nmake a
“deat hbed gift” of taxable value to third parties for

t ax avoi dance purposes, hoping that his young and
heal t hy spouse (and beneficiary of the remainder of his
estate) will pay the gift taxes and thus effectively
remove the gift tax fromhis tax transfer base, and her
transfer tax base as well if she lives for 3 years from
the tinme of his gifts. By basing the inclusion under
section 2035(c) on the person who pays the gift tax and
then dies within 3 years, rather than the person who
makes the gift, Congress intentionally created a
situation where a single individual does not have
rights and protection equal to those of a married

i ndi vi dual .

We are uninpressed with the estate’s argunent, which brings
to mnd Justice Hol nes’s description of an equal protection claim
as “the usual |ast resort of constitutional argunments”. Buck v.
Bell, 274 U. S. 200, 208 (1927). The conmttee report quoted
above nerely describes the coordination of sections 2035(c) and
2513. The coordination of these two sections does not, in and of
itself, result in favored treatnment to married donors. As
previ ously discussed, the purpose of the gross-up rule is to
reduce disparities in the taxation of lifetinme and deathtine
transfers by effectively taxing gifts nade wwthin 3 years of
death on a tax-inclusive basis (rather than on the tax-exclusive
basis that normally pertains to gifts), thereby ensuring that

assets used to pay gift taxes on these gifts do not escape the

15 The estate does not argue that the gift-splitting
provi sions of sec. 2513 are per se unconstitutional.
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transfer tax base. |If, as the estate suggests, the gross-up rule
results in a smaller increase to the gross estate of a married
donor who used gift-splitting techniques than to the gross estate
of a single donor who nade identical gifts but |acked any gift-
splitting option, it is only because the married donor has in
fact paid fewer gift taxes wwth respect to the gifts.
Consequently, fewer assets having been renoved fromthe married
donor’s transfer tax base, a correspondingly snaller gross-up of
the married donor’s gross estate is required to counteract this
erosion of the married donor’s transfer tax base, consistent with
the |l egislative purpose of section 2035(c).

In sum we are unpersuaded by the estate’s argunent that the
coordi nati on of sections 2035(c) and 2513, as described in the
| egi slative history, results in preferential treatnment to married

donors. 16

¥ 1n any event, if we were to undertake an anal ysis of the
differing tax treatnents that m ght obtain for married donors and
single donors as the result of interaction of sec. 2035(c) and
ot her Code provisions, it is not apparent why we should limt
this analysis, as the estate does, to the interaction of secs.
2035(c) and 2513, w thout considering conprehensively the
possi bl e interactions of sec. 2035(c) and the nyriad ot her Code
sections that differentiate married fromunmarried individuals.
Cf. Ingalls v. Conmi ssioner, 40 T.C. 751 (1963) (upholding pre-
1981 version of sec. 2035(a) as constitutional when applied to a
w dow whose gift tax exenption, used to reduce gift taxes on a
split gift, was not reinstated—and therefore effectively
wast ed— when her husband’s portion was included in his gross
estate), affd. 336 F.2d 874 (4th Cr. 1964).
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Even if we were to assune, however, for the sake of
argunent, that the statute m ght benefit married donors as the

estate posits, such differential treatnment would not violate

constitutional requirenments of equal protection. |In ECC v. Beach

Communi cations, Inc., 508 U.S. 307, 313-314 (1993), the Suprene

Court observed:

Whet her enbodied in the Fourteenth Anendnent or
inferred fromthe Fifth, equal protection is not a
license for courts to judge the wi sdom fairness, or
| ogic of legislative choices. 1In areas of social and
econom c policy, a statutory classification that
nei ther proceeds al ong suspect lines nor infringes
fundanental constitutional rights nmust be upheld
agai nst equal protection challenge if there is any
reasonably conceivable state of facts that could
provide a rational basis for the classification. Were
there are “plausible reasons” for Congress’ action,

“our inquiry is at an end.” This standard of reviewis
a paradigmof judicial restraint. * * * [Ctations
omtted.]

See al so Regan v. Taxation with Representation, 461 U S. 540, 547

(1983) (statutory classifications are generally valid “if they
bear a rational relation to a legitimte governnental purpose”);

Peterson Marital Trust v. Conm ssioner, 102 T.C 790, 808-811

(1994) (inposition of generation-skipping transfer tax does not
viol ate equal protection), affd. 78 F.3d 795 (2d G r. 1996).

The statutory provisions at issue here do not proceed al ong
suspect lines or infringe upon the right to make marital
deci sions or any other fundanental constitutional right.

Zabl ocki v. Redhail, 434 U. S. 374, 383, 386 (1978) (although the

right to marry is “of fundanental inportance”, the State may
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legitimately i npose “reasonabl e regul ati ons that do not
significantly interfere wwth decisions to enter into the nmarital

rel ati onship”); Califano v. Jobst, 434 U S. 47, 58 (1977) (Soci al

Security classifications that had a tangential inpact upon a
marital decision did not violate due process). As previously

di scussed, section 2035(c) is rationally related to a legitimte
governnment al purpose. The estate’s suggestion that the
Constitution requires married persons and single persons to be
taxed identically is refuted by a long line of cases. See, e.g.,

Ensm nger v. Conm ssioner, 610 F.2d 189 (4th Gr. 1979), affg.

T.C. Meno. 1977-224; Mapes v. United States, 217 ¢&¢. d. 115, 576

F.2d 896, 904 (1978) (“there cannot be a ‘marriage neutral’ tax

systeni); DeMars v. Comm ssioner, 79 T.C. 247, 250-251 (1982)

(requiring married persons to conbine their adjusted gross
inconmes to determne eligibility for disability inconme exclusion

has a rational basis); Druker v. Comm ssioner, 77 T.C 867, 872-

873 (1981) (“the differences in exposure to tax liability between
marri ed and single persons do not rise to the level of an

inperm ssible interference with the enjoynent of the fundanental
right to marry or remain married”), affd. on this issue and revd.

in part 697 F.2d 46 (2d Cr. 1982); Kellens v. Conm ssioner, 58

T.C. 556 (1972) (finding that geographic equalization of
taxpayers in comrunity and nonconmunity property States, as well

as greater financial burdens of married persons, constitutes a
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rati onal basis for classifying and distingui shing taxpayers),

affd. per curiam474 F.2d 1399 (2d Cr. 1973); Muieller v.

Commi ssioner, T.C Menp. 2000-132 (“W have consistently denied

constitutional challenges to marital classifications in the tax
code.”), affd. w thout published opinion 87 AFTR 2d 2052, 2001-1

USTC par. 50,391 (7th Gr. 2001); Brady v. Conm ssioner, T.C

Meno. 1983-163 (“we find no constitutional violation * * * in the
di sparate Federal tax treatnent of married and single
i ndi vidual s”), affd. w thout published opinion 729 F.2d 1445 (3d
Cr. 1984).

Accordingly, we shall grant respondent’s notion for sunmmary
judgnent on this issue.

C. dai ned Deduction Under Section 2055 for Gft Taxes Paid

Section 2055(a) permts a deduction fromthe gross estate
for “the amount of all bequests, |egacies, devises, or transfers
* * * to or for the use of the United States * * * for
excl usively public purposes”. Section 20.2055-1(a), Estate Tax
Regs., provides:

A deduction is allowed under section 2055(a) fromthe
gross estate of a decedent who was a citizen or
resident of the United States at the tinme of his death
for the value of property included in the decedent’s
gross estate and transferred by the decedent during his
lifetime or by will--

(1) To or for the use of the United States,
any State, Territory, any political subdivision
thereof, or the District of Colunbia, for
excl usi vely public purposes;



- 32 -

The estate argues that pursuant to this regulation it is
entitled to deduct the $4, 680, 284 of Federal gift taxes paid on
account of gifts decedent made in 1991 and 1992. W di sagr ee.

As previously indicated, $423,711 of the total $4, 680, 284 of
gift taxes was paid after decedent’s death pursuant to
respondent’s determ nation of deficiencies in decedent’s 1991 and
1992 gift taxes. These postdeath gift tax paynments do not
represent amounts “transferred by the decedent during his
lifetime or by will” within the nmeaning of the regulation, since
they were neither lifetinme transfers nor testanentary

di spositions. |d.; see Taft v. Conm ssioner, 304 U S. 351, 358

(1938); Senft v. United States, 319 F.2d 642, 644 (3d Gr. 1963);

Burdick v. Conm ssioner, 117 F.2d 972, 974 (2d G r. 1941), affg.

Ni cholas v. Commi ssioner, 40 B.T.A 1040 (1939); Estate of

Pickard v. Comm ssioner, 60 T.C. 618, 622 (1973), affd. w thout

publ i shed opi ni on 503 F.2d 1404 (6th Cir. 1974).%

More fundanental |y, paynents of decedent’s gift taxes--
either during his lifetime or after his death—do not represent
“transfers * * * for exclusively public purposes” within the

meani ng of section 2055(a)(1l). The gift tax paynents were not

7 Wth respect to respondent’s notion for partial summary
judgnent, the parties have not raised and we do not reach any
i ssue as to whether the $423,711 of postdeath gift tax paynents
is deductible as “Unpaid gift taxes on gifts made by a decedent
before his death” as described in sec. 20.2053-6(d), Estate Tax
Regs.
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“notivated by a philanthropic inpulse” or by an intention to

“make a contribution to the United States.” Markham v.

Comm ssioner, 39 B.T.A 465, 471 (1939) (disallowing a charitable

deduction clained as a contribution for the use of the United
States for noneys the taxpayer expended in obtaining evidence to
be used in a crimnal prosecution). Rather, the gift tax
paynments were made for the entirely private purpose of satisfying
decedent’s gift tax liabilities. Just as “not every paynent to
an organi zation which qualifies as a charity is a charitable

contribution”, Estate of Wod v. Conmmissioner, 39 T.C. 1, 6

(1962), not every paynent to a governnmental entity qualifies as a
transfer for exclusively public purposes under section

2055(a) (1), cf. Continental Il1l. Natl. Bank & Trust Co. v. United

States, 185 C. Cd. 642, 403 F.2d 721 (1968) (“It seens to us

that the word ‘public’ [as used in section 2055(a)(1)] * * *

envisions gifts to donestic governnental bodies”); Osborne v.

Conmm ssioner, 87 T.C. 575 (1986) (disallowing a charitable

deduction for a taxpayer’s transfers to a municipality of certain
drainage facilities, to the extent the facilities inproved his
own property).

The legislative history indicates that Congress intended the
section 2055(a) deduction to apply only to donative transfers.
Section 2055(a) originated in section 403(a)(3) of the Revenue

Act of 1918, ch. 18, 40 Stat. 1098, which all owed a deducti on



- 34 -
fromthe gross estate for “all bequests, |egacies, devises, or
gifts” to a qualifying recipient. (Enphasis added.)

The Revenue Act of 1921, ch. 136, sec. 403(a)(3), 42 Stat.
279, substituted for the word “gifts” the phrase “transfers,
except bona fide sales for a fair consideration in noney or
money’s worth, in contenplation of or intended to take effect in
possession or enjoynent at or after the decedent’s death”. The
pur pose of the 1921 anendnent was to make “clear that gifts by
decedent during his lifetime for public, religious, charitable,
scientific, literary, educational, or other benevol ent purposes
are not deductible where the value of the property given is not
requi red under the law to be included in * * * [the decedent’s]
gross estate.” S. Rept. 275, 67th Cong., 1st Sess. (1921), 1939-

1 CB (Part 2) 181, 199; see Senft v. United States, supra at

644-645.18 The effect of the 1921 anendnent, then, was to

18 Before 1924, there was no gift tax. There was an estate
tax, however, and it required inclusion in the gross estate of
transfers “in contenplation of or intended to take effect in
possession or enjoynent at or after * * * [a decedent’s] death
* x *  except in case of a bona fide sale for a fair
consideration in noney or noney’'s worth.” Revenue Act of 1918,
ch. 18, sec. 402(c), 40 Stat. 1097. This provision gave rise to
the wordi ng of the 1921 anmendnent, as described in the text
above. In hearings before the Senate Comm ttee on Fi nance,

Dr. T.S. Adans, tax advisor, U S. Treasury Departnent, had
recomended the 1921 anendnent, explaining its purpose as
fol | ows:

[ The 1918 Act authorizes] deductions on account of

bequests, |egacies, devises, or gifts. That word

“gift” has been msused * * *; the only gifts which
(continued. . .)



- 35 -
restrict the types of gifts for which a deduction fromthe gross
estate was allowed, rather than to allow a deduction for
nondonati ve transfers.

Since 1921, all versions of section 2055(a) and its
predecessors have referred to “bequests, |egacies, devises, or

transfers”.® As the Court of Appeals for the Third Grcuit has

18( .. continued)

shoul d be affected are gifts in contenplation of death.
Therefore, the only gifts which should be deducted are
gifts in contenplation of death. * * *

* * * * * * *

The thought is this: Wy should you give a man a
deduction fromthe gross estate of gifts? What kind of
gifts do you nean? The only gift that should go in
there is a gift that is taxable.

* * * * * * *

The wording follows the designation of the kind of

gift, as shown in the statute. You should use the sane
| anguage. [Hearings on H R 8245 Before the Senate
Comm on Finance, 67th Cong., 1st Sess. 287 (1921)].

19 1n 1926, the phrase that until then had foll owed
“transfers”—nanely, “except bona fide sales for a fair
consideration in noney or noney’s worth, in contenplation of or
intended to take effect in possession or enjoynent at or after
t he decedent’s death”—was deleted. At the sane tinme, a new
limtation was added in the same paragraph, providing: “The
anount of the deduction under this paragraph for any transfer
shal | not exceed the value of the transferred property required
to be included in the gross estate”. Revenue Act of 1926, ch.
27, sec. 303(a)(3), 44 Stat. 72. (This limtation survives
al nost verbatimin current sec. 2055(d).) These 1926 anendnents
were in the nature of conform ng amendnents occasi oned by a
provi sion of the sanme act nodifying the definition of the gross
estate so as to include all transfers nmade within 2 years of the
decedent’ s death regardl ess of whether made in contenpl ation of

(continued. . .)
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observed: “The word ‘gifts’ as used in the 1918 Act and the word
‘transfers’ used in |ater revenue acts have been construed in
their setting by the Suprene Court of the United States and given

identical effect.” Senft v. United States, 319 F.2d at 645

(citing Taft v. Conm ssioner, 304 U S. at 358, and YMCA v. Davis,

264 U.S. 47, 50 (1924)).

Clearly, the paynents of decedent’s Federal gift taxes,
either during his lifetime or after his death, do not represent
donative transfers, nor were they for exclusively public
purposes. Accordingly, the estate is entitled to no deduction
under section 2055(a) for the gift tax paynents.

The estate acknow edges that “allow ng a charitable
deduction would frustrate the intent of Congress in enacting
section 2035(c)” by effectively negating the effect of the gross-
up rule. The estate suggests, however, that Congress nust have
intended this peculiar distortion of the statutory franmework, as
denonstrated by its failure to make “conform ng provisions” to
section 2055(a) when it enacted section 2035(c). W disagree.
The sinpler explanation is that the estate’s interpretation of

section 2055(a) has | ong been understood to be incorrect.

19C. .. continued)
death. See H Rept. 1, 69th Cong., 1st Sess. (1925), 1939-1 C. B
(Part 2) 315, 325.
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Accordingly, we shall grant respondent’s notion for parti al

summary judgnent. To reflect the foregoing,

An appropriate order

will be issued.




